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Subject Matter

The applicant did not rebut the presumption of judge’s impartiality, as to the subjective aspect of
the test of impartiality, in relation to the participation of the judge in previous proceedings
concerning the applicant.

Legal issue(s)

Impartiality

The prosecutor decided to examine the acts committed by the applicant in two different files
including two sets of criminal proceedings because the facts of the cases were not connected. The
applicant complained of the lack of impartiality of the trial panel regarding judge M.A.M. who was
part of the trial panel in both sets of criminal proceedings against the applicant. For this reason,
the applicant invoked the violation of the Article 6 paragraph 1 of ECHR.



Request for expedited/PPU procedures

NO

National Law Sources

The Romanian Code of Criminal Procedure (Article 64, Article 66, Article 67, Article 68)

Facts of the case

Against the applicant, there were two sets of criminal proceedings. As for the first set, on 14
October 2014, the panel of the Bucharest Court of Appeal, composed of judges C.B. and M.A.M.,
convicted the applicant of continuous tax evasion, conspiracy to commit crimes and continuous
money laundering, and sentenced him to twelve years’ imprisonment. On 2 June 2015, judge
M.A.M. submitted a withdrawal request, for being a member of the appeal panel which delivered
the final Decision during the first set of criminal proceedings. The request was dismissed.
Regarding the second set of criminal proceedings, on 8 June 2015, the Bucharest Court of Appeal,
in a panel composed of judges M.A.M. and T.G., convicted the applicant with final effect of being
an accessory to fraud, two counts of incitement to commit abuse of office with extremely serious
consequences, instigation of an organised criminal group and two counts of money laundering,
and sentenced him to fourteen years’ imprisonment. 

Reasoning (role of the Charter or other EU, ECHR related legal basis)

The Court reiterated the main principles applicable in cases raising impartiality issues: regarding
the guarantees laid down in Article 6 paragraph 1 of the ECHR,  a “tribunal” must be impartial.
Impartiality denotes the absence of prejudice or bias. In accordance with the Court’s case-law,
there are two tests for assessing whether a tribunal is impartial within the meaning of Article 6
paragraph 1 of the ECHR. The first test (subjective) consists in seeking to determine the personal
conviction of a particular judge in a given case. The personal impartiality of a judge must be
presumed until there is proof to the contrary. As to the second test (objective), it means
determining whether, quite apart from the personal conduct of a judge, there are ascertainable
facts which may raise doubts as to his or her impartiality. The applicant submitted that the two sets
of proceedings were connected as they had concerned similar facts. The ECtHR conducted a
comparative study of the legislation of twenty-eight member States of the Council of Europe
(Austria, Azerbaijan, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, the Czech Republic,
Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Italy, Lithuania, North Macedonia,
Norway, Poland, Portugal, the Russian Federation, Serbia, Slovenia, Spain, Sweden, Turkey,
Ukraine and the United Kingdom). The comparative study suggested that in the criminal legal
systems of all these member States there are four common grounds requiring the withdrawal of
judges:

(a) if the judge in question is a victim of the offence at issue;

(b) if the judge had or has a relationship (as a spouse or relative up to the third degree) with the
accused, the victim or any person participating in the proceedings;



(c) if the judge has previously been involved in the case in a different capacity (for example as a
prosecutor, police officer, legal representative, witness, and so on);

(d) if the judge has previously participated in the examination of the case in his or her function as a
judge, for example, if he or she has issued a ruling concerning arrest or detention as a preliminary
investigation judge.

The ECtHR noted that complaints concerning judge M.A.M.’s alleged lack of impartiality were also
examined and rejected by the High Court of Cassation and Justice and by the Superior Council of
Magistracy. The ECtHR established that judge M.A.M.’s behaviour in both criminal proceedings
was not such as to objectively justify the applicant’s fears as to his impartiality. For this reason, the
ECtHR considered that there has been no violation of Article 6 paragraph 1 of the ECHR. 

Vertical Judicial Interaction patterns (Internal – with other superior national courts, and external –
with European supranational courts)

The High Court of Cassation and Justice asked the Bucharest Court of Appeal for clarification,
regarding a request for a change in venue based on suspicions of a lack of impartiality of the
judges of the Bucharest Court of Appeal.
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